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Statement of the Hong Kong Bar Association on
The Judiciary of the HKSAR

The Hong Kong Bar Association (“HKBA”) notes that there have recently been
reported statements, comments or suggestions on the composition of the Judiciary
of the Hong Kong Special Administrative Region, including the Court of Final
Appeal. It has apparently been suggested that all judges in the Judiciary of the
HKSAR, including all judges of the Court of Final Appeal, should be Chinese

nationals and/or persons who are permanent residents of the HKSAR.

The HKBA considers that this suggestion is inconsistent with the following

provisions of the Sino-British Joint Declaration 1984:

. “Judges of the Hong Kong Special Administrative Region courts shall be
appointed by the chief executive of the Hong Kong Special Administrative
Region acting in accordance with the recommendation of an independent
commission composed of local judges, persons from the legal profession and
other eminent persons. Judges shall be chosen by reference to their judicial
qualities and may be recruited from other common law jurisdictidns.” (Annex [,

Section 111}

. “The power of final judgment of the Hong Kong Special Administrative
Region shall be vested in the court of final appeal in the Hong Kong Special
Administrative Region, which may as required invite judges from other common

law jurisdictions to sit on the court of final appeal.” (Annex I, Section 1IT)

The above provisions of the Sino-British Joint Declaration 1984 have been given
effect in Articles 82, 88, 90, 92 of the Basic Law of the HKSAR. By Article 82, it
is stipulated that the power of final adjudication of the HKSAR shall be vested in
the Court of Final Appeal, which may as required invite judges from other

common law jurisdictions to sit on the Court of Final Appeal. By Article 92, it is



stipulated that members of the Judiciary of the HKSAR shall be chosen by
reference to their judicial qualities and may be recruited from other common law

Jjurisdictions.

The question of nationality and right of abode of judges in Hong Kong has
received specific consideration and treatment in the Basic Law, Article 90(1) of
which provides that only the Chief Justice of the Court of Final Appeal and the
Chief Judge of the High Court of the HKSAR have to be Chinese citizens who are
permanent residents of the HKSAR with no right of abode in any foreign country.

Both the Joint Declaration and the Basic Law confirm that the laws previously in
force in Hong Kong, including the common law and rules of equity, shall be

maintained. The legal system of the HKSAR is based on the common law.

The Hong Koﬁg Court of Final Appeal Ordinance (Cap 484) was enacted in 1995
by the Legislative Council of Hong Kong on the basis of a composition of the
Court of Final Appeal agreed upon by the Chinese and British sides of the Joint
Liaison Group. This composition, as stipulated in section 16 of the Hong Kong
Court of Final Appeal Ordinance, provides for the hearing and determination of
appeals by a court consisting of the Chief Justice, three permanent judges and one
non-permanent judge, who can be either a non-permanent Hong Kong judge (a
retired Chief Justice or permanent judge of the Court of Final Appeal, a retired or
current judge of the Court of Appeal, or a barrister who has practised as a barrister
or solicitor in Hong Kong for at least 10 years) or a non-permanent judge from
another common law jurisdiction selected by the Chief Justice and invited by the
Court. Thus it is clear that a non-permanent judge from another common law
Jjurisdiction sits as only one member of a court of five judges if and when he or
she is invited to sit in the hearing and determination of an appeal and where the

other four judges are invariably Hong Kong judges.



10.

Further, it has been observed by the late Lord Cooke of Thomdon, a non-
permanent judge of the Court of Final Appeal, in 2000 that “[having regard to
Articles 2, 8, 11, 19, 82 and 159 of the Basic Law] and to the purposes of the
Basic Law as a whole, I think that it may be intended that, in appropriate cases, a
function of a judge from other common law jurisdictions is to give particular
consideration to whether a proposed decision of this Court is in accord with
generally accepted principles of the common law” (Chen Li Hung & Anor v Ting
Lei Miao & Ors (2000) 3 HKCFAR 9).

It is the HKBA’s view that, in order to maintain the link with and continuity of
the common law in Hong Kong, it was and remains important to invite eminent
judges of intemational repute from other common law jurisdictions to be non-
permanent judges of the Court of Final Appeal, whilst at the same time appointing
suitably qualified persons from both the ranks of the Judiciary and the profession
to be judges of the HKSAR based on their ability and not on the basis of

nationality.

The historical circumstances and considerations surrounding Hong Kong’s
rennification with the Mainland, involving two systems with different social,
ideological and legal traditions as well as a different outlook towards the Rule of
Law, are unique. Arrangements and legal provisions conceming the nationality
and right of abode of judges, and the composition of the Court of Final Appeal,
reflect the understanding and acceptance of these unique circumstances. They
were deliberately devised in an open-minded manner through careful and detailed

consultation,

The HKBA sees no justification or need to change the basis upon which judges
are and have been selected for appointment to the Judiciary of the HKSAR. The
Hong Kong Judiciary enjoys a well eamed reputation of ability, credibility,
integrity and independence not only within the Greater China region but most

importantly also internationally. The HKBA believes that this reputation is due in



a substantial part to the current basis and arrangements as to the approach and

manner of selection for appointment of judges to the Hong Kong Judiciary.

Dated 9th November 2012

HONG KONG BAR ASSOCIATION
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